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Department of Defense (DoD) and Office of Personnel Management 
Meet with DoD Union Officials to Discuss NSPS Labor Relations 

System Concepts 

Meeting Summary 

On February 26 and 27, 2004, DoD hosted a two-day meeting with representatives 
from employee labor unions to discuss and exchange ideas for the NSPS labor 
relations system. Representatives from the Office of Personnel Management 
(OPM) also participated in the meeting. The purpose of the meeting was to engage 
in meaningful discussions and interchange with the unions regarding the creation 
of a new labor management relations system for DoD, as authorized by the 
National Defense Authorization Act (NDAA) of fiscal year 2004. 

A commissioner from the Federal Mediation and Conciliation Service (FMCS) 
facilitated the meeting. 

Representatives from the following unions were present: 

American Federation of Government Employees (AFGE) 

American Federation of Teachers (AFT) 

Association of Civilian Technicians (ACT) 

Federal Education Association (FEA) 

Fraternal Order of Police (FOP/NDW) 

Heat and Frost Insulators 

International Association of Fire Fighters (IAFF) 

International Association of Machinists and Aerospace Workers (IAMAW) 

International Association of Masters Mates and Pilots (MMP) 

International Brotherhood of Electrical Workers (IBEW) 

International Federation of Professional and Technical Engineers (IFPTE) 

International Union of Operating Engineers (IUOE) 

Ironworkers International 

Laborers International Union of North America (LIUNA) 

Marine Engineer Benevolent Association (MEBA & MMP) 

Metal Trades Department (MTD) 

National Association of Aeronautical Examiners (NAAE) 

National Association of Government Employees (NAGE) 

National Association of Government Inspectors (NAGI) 

National Association of Independent Labor Unions (NAIL) 

National Federation of Federal Employees (NFFE) 

Seafarers International Union (AGLIWD/NMU) 
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Sheet Metal Workers International Association (SMWIA) 
United Association of Journeyman and Apprentices (UA) 
United Power Trades Organization (UPTO) 

Also present at the meeting were management representatives from the Military 
Departments, the Defense Logistics Agency, and the Washington Headquarters 
Services. 

Overview of Discussion of Labor Concepts 

DoD began the meeting with a detailed overview of the labor relations concept 
paper that was provided to unions on February 6. DoD representatives stressed 
during the presentation that these concepts were not the final proposal, and pointed 
out that DoD solicited feedback and ideas from the unions on ways to improve the 
labor relations program in the Department* DoD stated that such feedback and 
input would be considered in drafting the official written proposal to be provided 
to the unions on April 20, 2004 (initiating the statutory process of collaboration)* 

The rest of the meeting focused on discussions of the concepts proposed by DoD. 
This included union comments and reaction to the labor relations concepts, as well 
as questions to DoD on specific concepts. 

The major areas of discussion are summarized below* This summary is not 
intended to capture all comments and statements made during the meeting, rather it 
summarizes the significant issues discussed. 

Status of Chapter 71 - Union representatives questioned whether DoD had the 
legal authority to establish a labor relations system that was not consistent with 
Chapter 71 of title 5, USC (Some unions asserted that this was not lawful) DoD 
representatives stated that the NDAA authorized the Department to develop a new 
system for labor management relations in the Department, notwithstanding chapter 
71. 

National Security - Union representatives asked what the national security 
interest was in proposing these new concepts. DoD representatives stated that a 
modern, efficient, and effective system for labor relations which provided for 
streamlined and efficient processes for bargaining over changes to conditions of 
employment, quick resolution of disputes, while respecting the collective 
bargaining rights of employees would improve the Department's ability to cany 
out its national security mission. 

Concept of bargaining - Union representatives expressed concern over the 
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concept of "consultation" under the NSPS labor relations system, which they 
asserted was not consistent with the traditional definition of collective bargaining. 
Of particular concern to union officials was the lack of a third party "impasse" 
process, and the lack of term collective bargaining agreements. DoD explained 
that under the proposed concepts, bargaining would be accomplished using a 
collaborative, issue-based approach, as provided for in law, and that this requires a 
new "mindset" by both parties. Under the proposed concepts, unions could have 
input in new or changed policies, which may include issues that are traditionally 
"non-negotiable." DoD also pointed out that unions would have an avenue to 
dispute outcomes of the bargaining process through the Defense Labor Relations 
Board. 

Definition of "significant impact" - Union representatives expressed concern 
over the "significant impact" standard for duty to bargain for changes in condition 
of employment, and asked that this be defined in regulations. DoD stated that a 
definition had not been fully developed, however the thought behind the concept 
was to ensure that there was sufficient reason to begin the bargaining process. 

Defense Labor Relations Board (DLRB) - Union officials expressed concern 
about whether an internal board could act independently in settling labor disputes. 
DoD representatives cited other internal boards within the Department that are 
required to act as independent decision-making bodies. OPM representatives 
pointed out that the Homeland Security personnel proposal included a similar 
internal board for resolving labor relation disputes. 

One union representative suggested that the makeup of the board should include 
three management representatives, three union representatives, and one member 
jointly selected by management and unions. DoD noted this suggestion. 

Determination of Bargaining Units - Union representatives objected to the 
proposed concept for determining bargaining units (that they may be described in 
terms of command structure, geographic location, and/or Component). Union 
officials expressed concern that this may lead to significant consolidation and 
reduction of bargaining units. 

Union officials also objected to the standard for elections of bargaining units (over 
50% member turnout with over 50% votes cast), recommending that DoD should 
retain the current standards for elections. 

Several union representatives objected to new categories of employees who would 
be excluded from bargaining unit membership under the proposed concepts. DoD 
noted the specific concerns and indicated that the flexibility to structure bargaining 
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units could improve the efficiency of working with unions, particularly when the 
arrangement facilitated dealing with similar problems and issues. DoD made a 
clear statement that it was not the intent to consolidate unions. 

Employee Complaints - Union representatives expressed concern over how 
individual employee grievances would be handled under NSPS. DoD officials 
stated that the employee appeals process would be streamlined under a single 
process (replacing negotiated grievance procedures), but that the details of that 
system were under development, DoD pointed out that the employee complaints 
process would certainly provide for due process. Several union officials stated that 
the labor relations system should provide for a negotiated grievance process with 
binding arbitration. DoD noted the recommendation. 

Fee-for-Service Concept - Several union representatives objected to a proposed 
fee-for-service arrangement for non-dues paying bargaining unit employees. DoD 
stated that this was proposed to address union concerns over the requirement to 
represent employees who do not pay dues, Union officials stated that they 
believed this would decrease union membership, which would financially hurt the 
unions. DoD noted this concern. 

Dues Collection - Union representatives objected to proposed language regarding 
management liability for administrative errors in dues withholding. DoD 
representatives clarified the intent of this provision, stating that the purpose was to 
identify a fair mechanism for reimbursing employees whose dues have been 
withheld in error. 

Union Access to Information - Union representatives expressed concern over the 
proposal to use the Freedom of Information Act procedures for providing unions 
information for labor relations purposes, DoD stated that the intent was to use an 
existing, known process for providing information. One union official 
recommended that the current process should be followed, but suggested that the 
standard for granting access be based on "relevance." DoD noted the 
recommendation. 

Official Time - Union representatives expressed concern over changing the 
procedures for authorizing official time, and recommended that DoD retain the 
status quo. 

Next Steps 

DoD and OPM representatives thanked union representatives for attending the 
meeting and providing input to the process, and welcomed additional input for 
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wavs to improve the labor management relations system. DoD stated that the 
£Sd feedback from these meetings would be taken to heart and fu ly 
SoSed in drafting the written proposal for a new labor relations system m the 
Department, 
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SUMMARY MEETING NOTES 



Weoflng between DoD and Unions Representing DoD Bargaining Units 
Hyatt Regency Hotel - Arlington, Virginia 



Dear Colleague: 




February 28, 2004 
Morning Session: 8:30 a.m. 



DoD: 



Union: 



DoD: 



bUSS &%XL1SL P80pte ^ are S6,ected to s » * «* table, 
wav veu will £ £,1 T ^ ** Unron representatives at the table. That 
There k a v«~ 22^2 l0ns J M ? 1 no consultation (NCR) rights at the table 

Unions do not^in DoD a ? th*S! ^ % "V ,n dtec «**>ns. If 
comment h9 tabl§ you ** not have an opportunity to 

^ISfd^ 8 *• ^WS* 1 ^ to dlscuss «* *«* yo^ These 

£^tf££? 5S?« 2VS 1 a SySt6m where *«^ be 
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DoD: We have two days to dialogue on concepts and seek Union input. DoD will 

have a formal process to propose on April 20. October is set for 
implementation. 

OPM: OPM is providing guidance to DoO. We are observers. OPM was not 

n W n ™P t the deve, °P m errt paper. OPM will provide technical support to 
dod OPM is very interested in hearing the Unions' opinions and ideas 
about ways to move forward. 

DoD (1 ): This is not a negotiation. This is about giving information. We have 
provided enough breaks in the agenda. I do not want to use the word 
caucus because it seems to connote bargaining. 

DoD (2): DoD is only keeping a summary of the discussions and it will be shared 
and put up on the NSPS website. 

DoD (1 ): I wasn't going to be making point-counterpoint on the record. Perhaps if 
we can get a 24 hour turn around on comments from the unions regardino 
the summary we can accept input. DoD wants it done almost 
instantaneously because they have concerns about what if another group 
puts out something different. 

A. DISCUSSION REGARDING THE CONCEPTS PAPER. 

DoD: Tim Curry read from the concept paper. No detailed comments were 

offered by DoD representatives. 

DoD: In every case as we were building concepts DoD thought of how it 

affected national security. 

1 . Labor Relations Administration. There will be a Defense Labor 
Relations Board. The Board will function with independence and 
autonomy within the Agency. DoD will establish a firewall to ensure 
independence. DLRB will hear labor disputes and employee disputes 
union members will also have seats on the Board. 

2 Union" 9 ^ ^ ** S6 ™ C& arran 9 ements if someone does not join the 

3. Looking for a new way to consider how a bargaining unit is formed. 
uod wants Management and Union to try and work among themselves 
to solve issues and if they can't the matter goes to the DLRB 
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OoD wants 50% vote in support of a union to get a union elected. 
Maybe an outside person could help. 

Work leaders are taking on more responsibilities and would need to be 
out of the unit. Confidential employees will also be removed from the 
unit. HR clerical employees as well. 



4. Bargaining - "Significant" will be defined using a higher standard. 
Unions will be informed but DoO is not obligated to bargain about any 
change. 



5. Scope of Bargaining - 7106(b) are no longer permissive subjects. 
They are added to management's rights under 7106(a), 

6. If a Union contract is expired it can no longer roll over. 

7. DoD is looking to break away from Chapter 71 in order to make this 
change in the dynamics. We are proposing not to employ any 
provisions of Chapter 71 . 



AFTERNOON SESSION 
12:30 p.m. 



Union: 
DoO: 



Union: 
DoO: 



Union: 
DoD: 



Could you explain why you state that Chapter 71 is waiveable? 

We are not going to enter into a debate about what is right. If you have 
any suggestions about content you can give them. Otherwise we will not 
go down that road. 

Have you had attorneys review this? 

We are going to talk about concepts. We have attorneys participating in 
the process. We're not here to talk about whether this is legal or not. I'm 
not willing to tell you why it is legal. I'm only telling you what the concepts 
are. We are just here to talk about content proposal not whether it is legal. 

Can you give us the rationale as to why all of Chapter 71 is gone? 

We believe we will have the ability to discuss this. 
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Union: Will we be getting anything from the DoD legal office? 

D ° D: y^SttXr * ' S " ,e9al *" "* "- °" and - wi » "° te «■* 

untan: «srscr tote ^* ,BtaswM 

DoD: Yes, I believe it is legal. 

Facilitator She is not going to articulate anymore than this. 

On page 7 it notes an end to collective bargaining as it has been 

We believe that all the concepts are legal. 

What is the national security issue that led you to develop the concept? 

no?^a 9 *n?J° IT "? De P artm *nt is related to national security We are 
££2£? '^bouteach item, not the justification or the reSnsfor 

ba^ 

We have been asked to agree to certain changes. 

wha?fwantTo U d^« V" C ? nC6pts ' * e •"»*«*>». The concepfc are 
discussed fere' ™ 9 na ^ al S ^^ quesfion is "°« to »» 



Union: 

DoD: 

Union: 

DoD: 



Union: 
DoD: 



Union: It is clear you are refusing to talk about the fundamental issue. 

D ° D: S^r* " ere to disa,8S «* P° int W° ^ here to discuss the 



Union: 



DoD: 



Union: 



concepts. 



unTess'rtfn'L^ 8 - m ' nd ,0 reach *" axemen!, how can we do this 
unless we know tbe impact of this, unless you can answer our questions? 

xtrsMsyrs ask a ""-* We are " ot 

you are asked a question it means I usually ask a question and the 
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DoO: 



Union: 



OoD: 



Union: 



OoD: 



Union: 



DoD (1): 



DoD (2): 



Union: 



JJJ3* responds - ' need to k "°"»is to underatand how I can make a 

ta'lkto1 k 1 I ^! J , a ^ ,U i Why we are '^"9 to "tanO" ** I'm not going to 

We are rt vS £ST .T**" iS ralated to naflona ' ***** 
»vb are only going to talk about the concepts we set forth. 

rato!^ ^h aS i C ,l! eed . in *• interest <" faimess «> understand the 

£S sssr. sr — specfflcs - ws - « - 

^^Z^^ZT^ ? lscussin9 «"■*•« but in terms of why 
teve into oas? Em? n , ,s baeause ™° «ant to change fester than wl 

sSal' n^, 3 !,*/' T "- * oan te addressed - Y °« «id there is a 
mc^LtaS t^f"* C °C 0em - We think «■« ° ur ** «° Sive alternatives 

to ™^ I^f nin ? ^at this term means. Just because somethina is a 

rwa^ n &^^^^^^ 

lm tT^SZ^* nattona ' secumy is bein9 breacned «"■» ■ * 

2? S ta*"* "* - ^ COn ° ep,a mean and how * *° uW P'ay out at 




S^f.h?M lT ent consults «* la "or and there is a disagreement 
S " bB *** to impasse and liva *» *• "PaSl^nef 
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OoO: 



Union: 

OoO: 

Union: 



DoD: 



Union: 
DoO: 

Union. 

DoO: 



Union: 



DoD(1): 
DoD (2): 



If you look at the process you're looking at management coming in a good 
faith effort. If management sees the Unions' suggestion is a good 
business decision then it could be adopted. The DLRB is the system. If the 
parties can't resolve the issue then it is implemented. 

Why is this fair? 

This is the process we have chosen. 

So we are talking about consultation but not in the normal sense of the 
word, in your concept, bullet 7, it is being redefined to mean something 

Yes the concept will be different. There will be similarities, if DoD comes 

£™ * ,0 u?u 0r t0 fina,ization of a Po«cy you are free to submit your 
comments. When you submit your comments we look at A and give it due 
consideration. We adopt when we can and say it if we can't adopt it 
Where concerns are considered, there is a process of dialogue to ty and 

go to the S DLRB n ' """ SyStem 9 ° eS bey ° nd tWs and there is a n * 9ht t0 
Is there a requirement of you to go beyond this? Is this consultation plus? 

We are trying to move it from adversarial process to a collaborative 
process. 

definitiSri'? Sl9nifiCant ' mPaCt ' S USed * What is the meanin 9 ? ,s ^ ere a 




SU EJ? du J B8 t09ether ' there wyouW be a ,ist of t0 P ,cs tnat P«>Pte could 
get an idea from. 

How as a union official can I provide you with a proposal about the 

uSrSf 1 s g niflcant im P act? When will we have an opportunity to see 
your proposal? 

That would be part of the process on April 20. 

UTrSlS f 3 "'* f d f Status quo ante remecj y ever - but DLRB could order 
the parties to go back to the consultation process. 



Union: Have you developed procedures for the DLRB? 
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DoD(1): 



DoD (2): 



Union: 
DoD: 

Union: 



Union: 



DoD: 



Union: 



DoD: 



Union: 
DoD: 



£23 tt Z « SSTLT "*»-*«*" about , bu, 
developed further Concapts t0 ° to su 99est how it could be 

baraawr^™ 80 *' 00nta * flrst We have «*->0«l collective 

o, up process and moved it towards consultation. 
Are you combining consultation with issue based bargaining? 

• «tTJ5 totS !n I^SS? neV9r US@d ** ** ^ not 

confused now I doertt 2 ^TL U,tat i ,on process ' Vm '*% 

We has changed tt8r What federal em P'°y** do. TTieir whole 

fnStlTn^ EESSfS ProCeSS y ° U have to •* w "at your 
security la we know how to m^I IT ^ /° U haVe to discus * Atonal 
our interest to make sur^ f ™ 3 , P 32"? for chan 9 e or ev ®" » * is in 

If you are asking how something will appiy or change you can do it now. 

n&se^Sue^w JffiT haVe '° to ,ncreased - lf s "- a 
owiray issue. How does this happen in the local context? 

should adopt t P "• " " makes sense - Management 

Whaf s the standard that the OLRB uses? 

25 ." 8 good e S ? e 'if^T ^ fo ' l0Wed - Was *« Em P'^ 
dements its po?£ %£%£%£?* " "" ** Management 
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Union: 



DoD: 



Union: 



DoD: 



Union: 



Union: 



DoD: 



Union: 



DoD: 



Union: 



DoD: 



What is the difference between what we are doing today and consultation 
later? If you told Congress you were going to bargain, how can you 
explain this? 

This is a pre-collaborative process. It is not required by law. We are 
offering you an opportunity to submit your comments. We haven't 
engaged in the statutory process yet. 

You're just going to hand down a program from on high. We don't have 
an equal relationship and what we are doing here isn't collaboration. 

This is not part of the statutory process. We are trying to work with the 
Unions in the room and seek your input. There are two different statutory 
processes. The answer about why you are here is to give us your ideas 
about what would improve the concepts. April 20 is the beginning of the 
statutory process. 

We have a lot of people retiring from our craft. We have a training 
program. We have 50 trainees and put a lot of time and effort Into them. 
They have heard about what we are doing here and they are already 
planning to leave. Our people lined up and volunteered to go to Iraq. Do 
you think this will still happen if you implement this system? 

What is the incentive for local Management to sit down if there is no 
meaningful penalty? 

They must go to the DLRB; the whole system is major mindset change. 
There will be training of managers. The tool for the Union is to go to the 
DLRB. 

How does this system meet the needs and balance the needs of both 
parties? 

This is the opportunity for local unions to make recommendations about 
changes to these concepts. Management will still have to listen to your 
concerns. 

If you think you will be able to implement this you are not realistic. What 
gave you the right to change the definition of words over the law? Why 
can't you tell us how this relates to national security? 

We have had a productive conversation when we proceed to talk about 
Union and Management relationships. We can discuss how things will 
play out and talk about the specifics of concepts. 
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Union: 



Union: 



OoO: 



Union: 



OoD: 



Union: 



OoO: 



Union: 

DoD: 

Unton: 

DoO: 
Union: 



empties totfiSSS* had "H"^" ""»■»« agreements all 
sonhXatw ^'"vered, repaired and maintained the most 

aTcSXE"?^ 6 ™ '" ** WOrtd - Can ^ *E« "here 
bamSri!r^u n3a,n,ng agreement has interfered with this? In our 

just as it exists and if ft fete t h^ y ' Y ° U **! ^ le,,s "«* Cha Pter 71 
be made. £2 l?dtoss o^s" C<m *" 1 *" "" 0ha " 9es 8houW 

3ETS5: !2!SSS5KS5r proc8as to *• us -* 

«nenatoa?Krs^snot1,S < « P,a h^ t0 !' a J ^ those UnZLt 
know how this^ll pfay ou t h8 ° 0Ut For NCR Unk,ns *• *« 

atef Atonal SEmEEST*" W" to th ° ***' ■— 
who can on£o£St? *"* are me,? Ho "' *"* ""* "•*> local level 

a S nS g anSW8r * giVe ""' »° «■«* *«• h no point in 
oSeTeX y ° U ^ "^ *• """^ " d8Vetoped *"» °°° <*" 

opportunity to^SmeniT™ ™^ n th8 t Union Would have another 
the Union * ™" mato "V ch a"Se we have to give notice to 

If consuttation resuits In policy does it affect col.ec.ive bargaining law? 
NSPS is the new labor relations system. 

Yes. 



i-~»wj «mu yuu say ns 

significant do we go to the DLRB. 



I am confused about the pre-coilaboration 



process. 
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OoO: 



Union: 



DoO (1) 



DoD (2) 



Union: 



DoD: 



Union: 



DoD: 



Union: 



DoD: 
Union: 



The collaboration process formally starts In April. Now we are trying to 
seek input. 

If we go to the DLRB and you've sent back things that say we considered 
all of your concerns, will this supplant the current process? 

The process is that when the document is provided to you at the local 
level and Management wants to make changes, notice is given to the 
Union. If the Union feels It is unfair the Union can go to the DLRB. Two 
seats on the board are union seats. 

The managers will give a rationale - a business related reason why we 
can't accept your proposal. 

Have you considered implementing Chapter 71 instead of this new 
system? 

If the Department wanted to stay with Chapter 71 we would have, but the 
new legislation gives us freedom to change the system. 

Please show us on each element of the concept paper how this creates a 
problem with national security. 

We are not here to address the issue of how things affect national 
security. 

Your process is not consistent with law. It is not good for national security. 
Checks and balances are necessary and good for national security. If s 
easy for you to write to us and just say that none of these things hurt and 
if s all good for business. The employees will not find this to be a credible 
system. It may be Managements opening proposal but it is not 
Management's best proposal not to have an independent third party in the 
system. If you want time limits or faster speeds, we can help you. This is 
too slanted even for you. We can spend sixty days on a policy on the 
national and local levels and you can just override it We did make 
changes in the law for doctors and nurses and excluded from bargaining 
very specific things. They still have a bargaining unit with less rights but it 
works for them. Let us know what H is that DoD needs. This is not going 
to work at the local level. I'm sure you are frustrated too. 

We have to agree to disagree on a number of points. 

What will happen with the sixty day comment period? They will just 
implement the policy without considering comments. If these things are 
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DoD: 



Union: 



Union: 



Union: 



DoD: 



Union: 



Union: 



DoD: 



Union: 



put out there for comment, then give us real proposals, if it is not serious 
then give us serious proposals so we can move on. 

They are serious proposals and the ones we put on the table so your 
constructive comments will be useful. 

I've always gone to the bargaining table with a sincere desire to reach an 
agreement and because we have listened we have had a better 
agreement. We need to know how DoD sees this as creating a problem 
for me. If we don't address the root problem we can't create any 
meaningful proposals. 

I've worked for the federal government since 1969. I have never heaid of 
a pipe fitter or a power plant worker breaching national security. But I 
have heard of a higher level official that has breached security. I want to 
protect the government and thafs why I can't support DoD's comments. 

Can you give me clarity about all of the things you can't consider. If we 
give you a proposal, what would you consider a proposal you can accept? 
Can you show us a concept you can carry back as an example? I do want 
to understand and I do want to collaborate. I do not understand. You are 
not accepting anything we are saying. 

I'm not understanding because only Chapter 71 has been proposed. You 
prefer an external board and that will be taken back for discussion. 

Why don't we have a third party independent look at these disputes? You 
need to show your hand to a certain point so we can get to collaboration. 

We are replacing Chapter 71 with this new system. We implement 
consultation and in sixty days if we can't agree we go to the DRLB. The 
scope of what we can talk about is limited because A must be a significant 
impact. Assume we get over all of the hurdles and the next day what we 
agreed to can be overridden by issuing a regulation. 

You're talking about an adverse action, a disciplinary situation. This is a 
discussion for another day. There is nothing for me to discuss. Our 
appeals process is currently under development. This doesn't contain 
anything about page 7. There is a different process to deal with employee 
appeals. NSPS appeals process is under development but if s not in the 
NSPS new system. 

Shortly after 9/11,1 along with 20 other labor folks met with Secretary 
Rumsfeld and had a discussion. Secretary Rumsfeld asked for union 
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Union: 



DoD: 



Union: 



DoD: 



Union: 



DoD: 




need so we 



Sus*Z~tt reqUirement for "» "»*«- <>«*« *e statute 



Sr relUCtant to diSOUSS *• «"-!* » they retate to natfona. 



security? 



We are here to discuss the concepts and what faciiitated the change I. 



in the 



Unl ° n: e^LTatZ^™ 9 * th6y eXp,ain the need - You "ave not 

explained a legitimate concern regarding unions and national security. 

B. LABOR RELATIONS ADMINISTRATION 

Union: Employees have a right to a grievance procedure. 

D ° D {1): msna7em^ilr 6 9rieVanCe pracedure ou * * «* part of the iabor 

management relates system and moved it into a labor relations f appeals 



DoD (2): 
Union: 



On page 1 1 , 1 did address this earlier today. 

^" Have to inflate 

8 CR union, Tf you W^^?™*^ "* *• 
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DoD: 

Un.on: 

DoD; 

Unfon: 
DoD: 



OoO: 



Union: 



DoD (1): 



DoD (2): 



DoD (1): 



Union: 
Union: 



^n^^T^Z\ d T TF ma - You ran «* ™ a 

x Wl " a PPV t0 a certain situation and how 'A will wont. 
W^ M C— °" j3nUary * *" our da ™ * out of the question. 
Question was answered 5 hours ago when the OPM representative, 

^ you saying that all 40 unions were involved? 

to approach? a,y a Wna * specific issue are you trying 

^K5 JISSSS? 3B£5? to - — to a DLRB 

teiThTwTdo S*LT£r a ; t^ to «*■«• *- 

establish a new boart It wS "S m"*" Sld8S <ton ' ,ike aRA » *» can 
this issue. "™ allow Ma "agement and Union to try to solve 

^^^r^^zzx into ,aw but * SU998sted *" •* 

esse at &r?r i? '"i" 8 process - ** *»*— 

^prooese. CW^SffltT.SSSSS?-*' 

«5S fti diswtelndt? T' 1 9 ° far 9nou 9 h ^"^ ■*» ■» system 
need to -^^^SSSa?' ^ '^ "*» ^ 

we need to know what needs tobe nZ 2* " need to come forvrare ' an <l 
would agree to it. «° be fixed so we can go to the FLRA if they 

This is exactly what we are interested In doing. 

nis could be looked at but the DLRB will be paid by 
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Union: 



DoD: 



Union: 



DoO: 



Union: 



OPM: 



the DoD. They are not independent If there are seven positions and the 
Union has only two chairs, how is this balanced? 

Can the DLRB have three management representatives, 3 union 
representatives and an independent person on the board? 

One reason we propose this is that we have examples of bodies that have 
review authority and no one can influence them and they to operate with 
independence and autonomy. If you want to make suggestions about 3 
management representatives and 3 union representatives and one 
independent, this is the kind of stuff we want to hear from you. 

Concerning pay for performance and pay banding what needs to be fixed? 
Judge us on our performance and how our students are doing. 

The human resource process we would like to change and make better. 
We are not saying employees are not doing a good job, we want to 
improve the system and this proposed system is fair. We are looking for 
suggestions back form you. We have different perspectives but if we can 
meet in the middle we will have a better system. 

I propose you maintain the current system of grievance if you want to do 
national level bargaining. You need to negotiate the right to go to 
arbitration; the results are not that different. It gives the system more 
credibility. If you do it the other way, it looks like union busting. 

Since we keep coming back to the national security issue and status quo 
these are not on the table. In me last half hour there were good 
proposals. The document is not set in stone. The next six weeks are 
wide open and you should try to develop proposals, you can still take 
issue with the whole document. 



Adjourn 



February 27, 2004 Morning Session 



Union: 
DoD: 



Will the FLRA cases be relied upon by the DLRB? 

It would be available for the board to look at. There is a statement in 
NSPS that says the process for employee appeals will be unified and this 
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Union; 

DoD: 

Union; 



DoO: 



Union: 



OPM: 



Union: 
OPM: 



Union: 
Union: 
DoD: 
Union: 



process is stiil under development. It is not part of the April 20 
submission. DoD representatives are working with the MSPB about what 
the process will look like, it will then be shared with the Unions. 

How does the DLRB meet the test of independence? 

The decisions will be independent. 

If you have an internal board it does not meet the guiding principles. 
Rather than have DoD hand decisions down, why not let the board create 
an independent labor management program. This would be the best 
approach to restructuring. 

There are two different pieces. We are building a system that DoD 
supports but it will be independent DoD wants labor input but DoD builds 
the system and applies the rules. 

Doesn't this mean it's a house union? It's not bilaterally established. You 
tell them what to do but it doesn't bring about peace and harmony that is 
expected in the labor management relationship or bring about an equal 
footing. Why would he want to help you redefine a program that is 
contrary to the guiding principles? 

The proposal for DHS was developed by OPM and DHS and has a similar 
provision. How could it be independent? The parallel is the FLRA. If s 
independent but does not have free reign, Why can't an internal body be 
independent just because we have a proposal to establish rules that were 
set not by itself. It is not really different that the MSPB or the FLRA. 

Would it be acceptable to DoD to have an arbitrator be independent? 

Adjudicators can be independent even if someone is appointed by the 
Secretary of Defense, rather than someone appointed by the Senate. 
They are independent even if they apply a set of rules applied by the DoD 
under its authority. 

But there is no judicial review. 

Where would the board be located? 

There hasn't been a decision about where it would be located. 

OPM left the Senate hearing before a senator expressed his contempt that 
a board appointed by the DoD would be worthless. I don't think there is a 
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OPM: 



Union: 
OPM: 

Union: 
DoD: 



Union: 



OPM: 



Union: 

OPM: 

OoD: 



Union: 



DoD: 



Union: 



loose analogy to the FLRA and an internal board implementing DoD rules. 
What is OPM's opinion on eliminating the grievance and arbitration 
process? 

I can only speak to you about what we are doing at DHS. DHS is going to 
retain the grievance and arbitration process. DHS will also retain MSPB 
procedures and have adverse actions funnel there. 

is OPM in favor of keeping collective bargaining agreements? 

I don't know if it is useful to contrast what DHS is doing. What works for 
DHS may or may not work for DoD. 

I thought that what DoD proposed is to be part of OPM discussions. 

This is not what we are here to address. We are not here to address what 
OPM thinks (Union asked that OPM be allowed to finish its statement). It 
is my opportunity to respond to this, not OPM's. 

I am asking OPM what is his position I didn't ask DoD to answer the 
questions for OPM. 

What we propose at DHS may not be applicable to DoD. We are Just 
getting involved with working with DoD. George just got involved this 
week. 

This is only DoD's document so far? 

OPM was not involved in the development. 

I'm responsible for the development of this system and I can respond to 
this issue. This is a DoD meeting and I am a partner with OPM and I will 
respond if i think it is important to answer a question. 

If we get into court or before Congress you will go in and say that this was 
a joint OPM/DoD meeting. 

You have asked the same question and you were told time and time 
again. 

What if the board has to respond to the rule changes by DoD? What is 
the board member's term of service? Do they serve at the whim of the 
Secretary? 
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D ° D {1) " member" 01 "^ thr0U9h the tlme Pen '° ds ° f service of the board 



OoD (2): 

Union: 

Union: 



Do you have suggestions to change FLRA process? 

I don't think it's a question of a complete change. 

What difference does it make if the DLRB decisions can be changed by 



DoD (1): The Board can .aider the parties back to consuit but if management wants 
mindset °" can ' ™ S Wl " take a b| 9 cnan 9 Q ln 



DoD (2): 

Union: 

DoD: 

Union: 
DoD (1) 

DoD (2) 
Union: 

DoD: 

Union: 

DoD: 

Union: 



can get fss^Zl^"^ I 80 " *™* due process ' Man V P** 
can get issued but if there is a disagreement, the DLRB can get involved. 

SdsfoS? 0386 dec,Sions can be ,ooked at How w«i DLRB use these 

SnlS iS^sf was that FLRA ^ law wou,d be used '« 

is grievance and arbitration off the table? Is this your final decision? 
ha^d 1 * 6 deterrninatj0n has been made a ^ut how appeals will be 

staaSn L h l S bSen made * We heard y° u y esterta V tnat y^ would also 
suggest to have one negotiated grievance system. 

t^Senafe? 03 ^ members be a PP°< nt ed with the advice and consent of 

No. 

If arbitration is not off the table, is it available to discuss it now? 

wlta?k»^ When we have that piece ready we 

g^S *«" ^ *» Plan for the 



Page 18 of 38 



0380 



Case 1 :O5-cv-O2183G^FI0ENnftlL 1 * £0* i t9Nfdft^Sf>Otfte? e 23 of 42 



DoD: 



Union: 



DoD: 



Union: 
DoD: 



Union: 



DoD: 



Union: 



Union: 



DoD: 



Union: 



DoD: 



If DoD has no standards developed DLRB members could then go look at 
outside cases. 

I can see this proposal seems to be efficient and streamlined but there does 
not seem to be balance for employees. Do you propose to eliminate 
hearings and charge filing systems? Where Is discovery or meaningful 
investigations? Where is due process? 

I can see that as a possibility but this would have to be looked at when we 
develop regulations. This time limit is for filing the complaint. We don't say 
when decisions have to be made. 

So is this a misprint on page twelve? 

What you are looking at is the first part on page 1 1 . This is something that 
goes directly to DLRB. That doesn't mean that the decision has to be made 
in 30 days. 

Who if anyone will have time to conduct an investigation? How can any fact 
finding occur? Where is this built into your process? 

If a complaint is filed with Management, Management would have to do its 
own investigation. Right now hearings are not spelled out You can have 
mediation and try to get the parties to resolve the issues. The DLRB may or 
may not be able to have a hearing. 

I'd like to propose that any system have fundamental rights to due 
process for employees. 

Number one and number 1 1 calls for an appeals process for employees and 
number 1 1 calls for a process that lacks due process. What's your plan for 
roiling this out if it is included here but not in the submission on April 20? 

The goal the department is seeking to achieve is a streamlined process. 
That s our goal and to consolidate. So the folks working on the appeals 
process are still working. We will talk to you about this later on. 

Would the department be open to collective bargaining and bindinq 
arbitration? 

We've heard you loud and clear that you need binding arbitration. We are 
not saying no to it. Also, we know if s important to you as to how collective 
bargaining is defined. 
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Union: 

OoO: 
Union: 

DoO: 
Union: 



DoD (1): 
OoO (2): 
Union: 

OoD: 

Union: 



Union: 



DoO (1): 
DoD (2): 



In any labor relation system we need to talk about binding arbitration and 
due process and we need to understand the rest of the system. 

We don't have a ready yet. 

If there is a statutory violation can the Union raise the violation through the 
Union complaint process? ^ 

That's a possibility. 

Since the parties seemed to be deadlocked in their positions about 
information regarding the employees' appeals process, would it be 

Snv^JttS e n 10 n minu1 ; es from «* afternoon's agenda and reframe the 
conversation? DoD employees are working on the appeals process- 

m«n^ ni ° n re P[ esenta «*>s ^ed this information to be able to create 
mean,ngfui proposals and have better understanding of the system as a 

SL«5 ! W6 ° an ¥* time t0 dlscuss the Possibility of receiving this 
mformaton and moving the April 20 deadline so we could get this 
information and make our proposals. 

We could discuss this but the April 20 date will not be moved. 
You can make your proposal. 

How can you get everything streamlined when FOIA requests can take uo 
to 3 years to get information? 

£l 9 ° a i mH^ 6 . 3 sln9,e unfforTn P racess - Tne standards that have 
been established through case law is convoluted and confusing. 

The FOJA standard now is whether the information is in the public interest 

™!T T 3b ^ H? W because }t is aiw *ys stated that nothing is in tfie 
pub c interest We should just say that the standard should be one of 
relevance. This standard can be enforced by the DLRB easier. 

n™»!^ d » U t 9rocess ' these t* lssues are intertwined. What is the 
urgency? Let s discuss it one at a time. Why create an artificial deadline? 

tolSSES C ^f epamte *• *"> issues ' fs ft P° ssib,e *r us to have 
the final product before April 20? 

There's no final product on that. 

tnnlthil" * I" arbltrary data ms date al,ows us to 9^ *e system 
together to implement by October. 
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Union: 



DoD: 



Union: 



DoD: 



Union: 



Union: 



DoD: 
Union: 
DoD: 
Union: 



DoD: 



Why not allow us to be part of a working group discussion to come 
up with something both parties can agree to? 

We are not cutting you off. We need to get clear on how DoD 
wants to handle our priorities. We need to work in our system first 
without Union input. You will get two separate products - a labor 
system and an appeals system and that's it The answer to your 
question is no. 

Did you give the NSPS document with the exception of the appeals 
system to OPM yesterday? 

No. 

i misunderstood. 



Union: Are we getting together with you again? 

DoD: I don't know. 



Union: 



You've got to realize that is irresponsible to provide us with one 
system and not propose the other. You should withdraw part of 
number one and all of number 1 1 and get us together again. 

I disagree. 

How will you roll this out? 

We won't talk about the employees' appeals process here. 

But you are making us talk about it now and you are also saying 
that you will not have it by April 20. You need to give us an idea of 
how it will work. 

We only put it in the document form so you would understand that it 
is in the system and its part of a separate appeals structure. There 
are three parts of the system: (1) the main human resources; (2) 
the labor management relations system; (3) an appeals system 
that s not yet developed. 

Somewhere down the road will we know our members* core rights. 
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DoO: 



Union: 



DoO: 



Union: 
DoO: 



Union: 



DOD: 

Union: 
DoD: 



We are in the process of developing how it fits together. We haven't 
finalized what it looks iike, we have been very clear that this will be 
issued based discussions. A policy will be put in place and this is 
how it will operate. The DLRB will be an independent third party 
that would look at disputes that need to be reviewed. 

Tim said he heard us but now you are telling us that it is not going 
to be part of the labor relations system. 

We are on a fast track to implementing this process. We have 
established April 20 to set forth the regulations to allow you the 
statutory response time. We are trying to implement the entire 
system by October. We are taking back all input and will consider 
it. But we have not developed employee appeals part 

Are all the collective bargaining agreements void in October? 

We don't know today but by the October time frame where 
agreements are in place, the collective bargaining agreements will 
be in place only for those things not covered by DoD policy. 

You are telling us that you have already decided, as you separately 
decided about streamlining your systems. You should respect 
employee rights. 

We have stated that we are respecting employee rights but it 
doesn't mean the grievance system has to remain the same. 

What happens to all existing employee complaints in October? 

We don't have the system built yet but existing complaints will be 
transitioned. We will have to look at how the cases are in the 
process to determine what happened to it and how it will continue 
to proceed under the collective bargaining agreement. 



Union: 



DoD: 



EMPLOYEE RIGHTS 

What does a fee-for-service have to do with national security? Why 
do we need to have a fee for service process, and how do you 
envision this working? 

In terms of fee-for-service we understood that Unions had concerns 
and we built this into the program thinking that this is something 
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Union: 
Union: 

OoO: 

Union: 

Union: 



DoD: 



Union: 

DoD: 
Union: 



DoD: 
Union: 



DoD: 



Union: 



you would [ike to see in. If it is your feedback you don't want it in 
we wiil take H back. 

I wouid not like to see it in. 

You indicate that you heard this was an issue for the Unions 
Where did you hear this? 

This was documented in GAO reports. These studies cited Union 
offices complaining about having to represent non-union members. 

This sets up two systems - a free complete system empioyees can 
use on the clock but if you go to the Union you have to pay a fee. 

Every union in this room has been certified as an exclusive 
representative, is it DoD's intent to have a singie union that 
represents ail employees working for DoD? 

No, you have to took at what is in the proposals for Unions to 
represent the unit. Maybe it's streamlined in the tower level 
components. 

Hasn't the Navy already fifed a petition for a single union 
representative? 

What the Navy is doing is a Navy decision. 

Won't this happen to everyone in this room? We are short-lived 
under the proposal set forth under these new regulations Every 
time we make a comment to you we are driving a nail into our own 

I don't agree with you. 

The Union's obligation is to represent its members. Unions are 
requested to represent ail employees in the grievance process if 
you combine them all into one system. How will we operate? 

it gets back into the fee-for-service. If an employee is not a 
member you do not have an obligation to represent anyone. 

How has the department contemplated the agency fee? 
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DoD: 

Union: 

DoO: 

Union: 

Union: 
OoO: 



DoD: 

Union: 

DoD: 



Union: 

DoD: 

Union: 

DoD: 
Union: 

DoD: 
Union: 



We considered it and \t goes to the consensus to give employees a 
choice rather than to force anything on them. How do you see it? 

You could do it just like fair share. 

I think it's a possibility. 

How would tt work in the right to work state? What is your general 
philosophy? 

Do you intend to consolidate units/installation by geographic area? 
No. 

•^bargaining collectively mean the same as the definition in 
onapter71? 

We understand your position but don't support the concept. 

Will you publish definitions in the regulations? 

Yes. 



Union: Do you understand that lack of definitions is problematic for us? 

DoD: Yes. 



Did you include any other Union concerns besides fee-for-service? 
We are looking at all the pieces. 

Is it the intent that fee for service results in deprivation of official 
time for union representatives? 

No, overtime is provided for. 

^hTunio^ ' 0fflCia, tlme ' Whe " y ° U S3y situations as jested 
Yes, for representation purposes. 

In terms of number two, the only right employees have is to pay 
money to the Union. This is not a fundamental right. Are you 
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Xle^ mNSPSfaW - W — P^ngltinthedocumentto 
Union: !s there a definition? 



Union: 
Union: 



™» majority njle has worited for 200 years. 

££*«*. standees in our country, TO po IWca , ^ ^ 

D °D: That wasn't our intention. 

"•>'°n: « is not a fair standard. 



Union: 



DoO: 
Union: 



Union: 



DoD (1): 
DoD (2): 



TI* banking unit shouW be denned under** system. 

3KJS 1 ^SS^P-** Why d0 *» "^ «o -ess 
Please re-too/, atttir£^* th,s at naUonal 'evsf baigainlna 
unions ften^fbXu ^."n^f ^ •* "°w*^Sy 
<ha community (nSsSa^ to 9 ° the ' B - Use stalU8 <£» <* 

ass - °° d *-^a^ w 

^XXsl^S^ 3 ^ ***" an < »- ^s q uo , S 
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Union: 
DoD: 
Union: 
OoO: 

Union: 
DoO: 

Union: 
OoO: 



Union: 
DoO: 



Union: 



DoO: 



Union: 



DoD: 



Couid Management decide to collapse both Unions into one Union? 

Yes, we couid do this. 

How is this issue preserved under Chapter 71? 

We are developing a new labor relations system here. The 
concepts we have put on the table are not under Chapter 71, 

Will Chapter 71 be preserved? 

No. Chapter 71 concepts will not be preserved; it will be replaced 
by the concepts here. 

What is the trigger for bargaining unit composition? 

It will probably be the same as it is today, Management can trigger 
" n , f . FLRA based on component structure and mission. Maybe 
the Unions can work it out. The DLRB would oversee and make 
the decision. 

Do we file a petition under the DLRB? 

Initially we would try to get Union and Management to do this 
themselves. Effectively speaking this couid happen on October 1 
but it is unlikely. 

We could use our resources to try to stop Management* s 
aggressive effort but you could work with NAGE and not AFGE 
You could try to knock off the metal trade's locals and you could 
play with the numbers. 

Are you stating you could accrete them? No. We won't play with 
the numbers. They may be factored into additional accretion units. 

Traditional principles of accretion should be incorporated. Why do 
you need national security exclusions if this ail about national 
secunty? Your system is tailored to your own needs. I see it as a 
tough test to get people out of the unit. Why take them out at all? 

This standard is very different. It was looking at today's case FLRA 
law and exclusions. 
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Union: 



Union: 



OoD: 
Union: 



Union: 



DoO: 



Union: 



DoO: 



Union: 



DoD: 
Union: 



Why not write thft fflminsions from your statute? The standards 
should be made tonghflr Exclude only those who really are a 
danger and if they really touch security. 

The reason for excluding people is not because they have a 
conflict. Any policy you put forth could have exceptions. There is 
no reason to take some out if they have security clearance. You 
are making rules and no third party will be able to teil you how to 
apply the rules. You should keep people in. 

All supervisors will come out. 

Some people wear dual hats. They have some supervisory 
responsibilities. y 

Those people are classified as work leaders. We add work leaders 
to the exclusion list. They take on more responsibilities but you 
nave made an interesting point. 

What factors were used to exclude people with a "DWEA" 
certification? 

Ail the work that they have to do is the training and programming 
ror management. There is a provision m the proposal th at says that 
employees can say if they want-toJit included or not. 

Will you increase the pay to these certified people? Why, when 
tney have chosen already to be represented will they have an 
option to be unrepresented? 

When we m P the switch in October there are some transition issues 
K!r unif t0 ,0 ° k at a " 6leCti ° n C ° U,d be he,d ° r mey COU,d ^ 

I represent a significant number of supervisors who are civil service 
manners, they have been grandfathered into units by law for over 
do years. Is it your intent to exclude them? 

If they are supervisors, yes. 

We employ a lot of students who are permanent employees. They 
are cooperative students and part time workers. When they finish 
school they are full time employees. 
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DoD: Student employees will be excluded. They are eligible when they 

graduate and become full time employees. 

Union: What standard will the DLRB use? 

DoD: It will be an efficient and effective standard for the DoD mission If 

^i 10 " 1 specifically address a standard the DLRB could look to the 

FLRA if they want to. We haven't said if there would be a single 

DLRB office or regional offices. We want to implement something 
that is effective. 

DoD: Anyone who acts as a confidential employee to anyone who 

formulates and effectuates policy, any type of policy, not just labor 
relations will be excluded if they act in a confidential capacity. 

LUNCH - Reconvened at 1:30pm 

thetr mSnot^H hf *"P ™**^ that nothing the Union discussed m 
^h Tf !^ g ^ 3SyM M p ? nsidered a P™P°sal- Overall the Unions disagree 
with the entire concept of the National Security Personnel System. 

Union: On January 22, 1 attended a meeting with an open mind because I 

thought you wanted to have an open and honest dialogue with the 
union. When I got this document on February 6 we saw through 
the DoD. You never explained what the problems are with the 
current state of affairs. Can you help us out? You have given no 
explanation of any problems. You insisted that we question you 
and dig information out of you. I have worked with many private 
companies in financial distress and saved them from ruin because 
they were open and honest with us. You have not answered any 
questions honestly. You won't get any proposal from my Union 
Decause we don't want our members to think that we buy into any 

D. UNION DUES 

Union: Ref erring to bullet one, this is contrary to case law and it is illegal. 

What does this have to with national security? It's unfair and it 
adds injury to insult. Referring to bullet two there have been three 
urcuit Courts that have told you that when you screw up Union 
dues, you pay. What does this have to with national security? Ifs 
insulting. All of page four is a non-starter. I am sure you did not go 
to Congress for number four. «'«"** go 
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Union: 



OoD: 



Union: 



DoD (1): 



DoD (2): 



Union: 
DoD (1): 

DoD (2): 

Union : 

DoD: 

Union: 



S3 js^s zr in *" *• dlrb *»» d ° a iot ° f 

t^ 3 !^" ' V *f tne /ntent h here - This relates to trying to chanaa 

du« w J? ^T 3 *• s >' s,em as a Wo's- Canceling union 
duea just gwes employees a choice, the idea Is to allow one Sto 

EL U . nlon , staoilit y- B «« «<«« *is gives employee^ cheta 

SnTeaay^anZ^ f*"' ° y '*** We aSng 
employee! m8ohanlsm *» Sat money back and reimburse the 

£^'™*l al ^ 9 ^ * **« >«"■ ""S'ness property? If the 

EZZ22E? Pr0CeSS *" m 1 187 and * ** later toW to ™ y 
^asunder the language you have here this situation won't bT 



'JSZS2 ** W °' dS Say but ' did "<* «"«*** understand 



explanation. 



the 



This is better left to the unions, DoD won't qet involved if th«r« ,* 

baT^e U^°t 9 ;P° D WOn,t be ^So gtt he^oney 
back. The Union should give the money back. X 

How would we do this under the new system? 

W?s S °" th8 diSpUt6S: We COU,d add ™ re 'anguage here to 

shou!d1fr^« C f k dU ^ d ° y0U thlnk the A 9 encv should pay or 
snouid it come from the employee? 

£ntf£S£ ,0 ° k * * hiS tPom a °° D ** P«P«*« not Just 



any 



in°a U r V iufa1lo d n. SOme * P °'' ntS - need to '°° k - » - address ft 

•taSS? iS 96 . nara " y '" ■»»*«" ««h labor. DoD tries to 
2S, ttla ! ystem ' V™ *»** »e least exposure but Tu 

jSca otfoTihLr TOke a mlStete '" tekin 9 dues ""at 'a your 



Page 29 of 38 



0392 



Case 1 :05-cv-021 83-EGS Document 1 1 -7 Filed 1 1 /23/2005 Page 35 of 42 

CONFIDENTIAL - FOR UNION USE ONLY 



Union: 



You've said we need to see the entire picture, if there is no urgency 
to get this done before the election, when will we get the full 
document? 



DoD (1): My comment is in the context of the labor relations system. 

DoD (2): We will be giving you the document with your comments on April 
20. This will include the details of this system based on your 
comments and our work with OPM. 



E. DUTY TO BARGAIN 

Union: Who defines what significant impact is? Will we have a chance to 
comment? 

DoD: Significant impact will be put in the regulations; the collaborative 

will d GSS W,H 9 ' Ve y ° U 3 ° hanCe fof inpUt " ' cannot say what DHS 

Union: I want to remind you that you encouragsiAFGE and th* metal 

tta rt fttu n mrn to f o rm , the hingp fl t t ipjj g w ejcouMhave. If we have 
large bargaining units under this system it can be held against us 
Decause in a RIF a thousand people could be considered small in 
tne scope of a big unit. If one person gets RIFd we should have a 
revisited Y ° Uf Wh °' e concept of si 9™ficant impact should be 

Union: Why should it be significant impact on bargaining unit employees 

as opposed to impact on an employee? 

DoD: You have made some valid points. 

F. SCOPE OF BARGAINING 

Union: If you have national level bargaining why would you supercede this 

with DoD regulations? It makes no sense. Ifyousignoffonthe 



DoD: 



one page policy why would you reserve to yourself ihe right to 
change it? It discredits the idea of national level bargaining. 

Issuing a regulation is not a one time deal. Things change and 
processes change and when it does we go back to national level 
bargaining all over again. 
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Union: 
OoO: 



Union: 
OoO: 



Union: 



Union; 
DoO: 

Union: 

OoO: 
Union: 



On April 20 we will be a getting a definition of bargaining. 

Yes, we are looking at bargaining. It will look like the consultation 
language that we spoke about yesterday. It will be based on 
Management's rights. When Management has established a 
process; if we don't follow these processes there could be a 
challenge to the fact that we did not follow process. There could be 
no challenge over the substance of the decision itself. If there are 
procedures set and Management doesn't follow the process just the 

oSn C0U,d bS cha,,enged ' not tne stance of the 

What is the rationale for unzipping ail of the contracts? 

,^n!f 2! !? d ? iSS !; e bas<SKJ ba mgMng. We want to deal with 

il« ♦ . a ? d move forward - • nave seen how it could take 
years to resolve issues and it doesn't have to be that way We 

HHHL H bargaining about garnishment of wages for misuse of 
quickly 3 VSry ,0n9 t,ma We Want to finlsh thls ^P 8 of w "8 

One, you said that were not going to incorporate any of Chapter 71 

nSL *4 i 6 y0U are retainlng aW of management's rights under 
, h K • Tw °. w «' there be a fair and equitable way to handle 
things wrth supervisors? For instance, performance ratings. We 
need to have some imput to have some kind of review of 
performance issues. 

Has the Secretary implemented its 'subsection g* authority? 

fota£ « tH V* pr °? SS 0f trylng t0 work throu 9h this issue by 
following time lines. But we will not say this is consultation. 

2. U SU? W I 9 'l ayS that resu,ts of bar 9 al ™9 are binding on DoD. 
it s not a rule, the agreement is binding. 

The agreement could be issuances of policy. 

n^fT^"* needs t0 be an a 9 reem ant Not just some 
i^'y decided Po»cy. An agreement does not mean a policy 
issued by one party. ***«* 
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DoD: 



Union: 



Union: 



OoO: 



Union: 



OoO: 



Union: 



DoD: 



Union: 



DoD: 



I am trying to expiain the idea of national level bargaining to build a 
system that allows issued based discussion to build a policy. 

Senators and Congressmen disagree with your interpretation about 
what national level bargaining will be. 

This expands Management* s rights and eliminates employee and 
Union rights. This doesn't represent anything like issue based 
bargaining that gives consideration to both sides. This only 
addresses the Management's side. 

From the perspective of the scope of bargaining, we have had a 
few ideas. This week the FLRA decided a case about the de 
minimus concept. It limits the idea of an appropriate arrangement if 
it interferes with Management rights it just interferes with it. It gets 
away from the complex shades of the standard. 

You've eliminated the covered by doctrine and the ability of either 
party to negotiate. 

if it's covered by existing policies it could be that there will not be a 
duty to bargain unless conditions are substantially altered by new 
events or circumstances, for example like 9/1 1 . 

It's a double standard at best. Management can reopen discussion 
for any reason. It can initiate change on anything. The Union 
cannot reopen an issue unless something almost unimaginable 
happens. 

During the consultation process the Union can bring up any 
recommendation it wants. Management may or may not adopt it. If 
management does not agree with it will tell the Union why it will not 
adopt its suggestion. But the union goes to the DLRB about the 
process alone not about substance. 

The consultation process results in a policy. This is not mutually 
agreed to on a piece of paper. Is the policy something mutually 
agreed upon? 

The policy is something that reflects consultation. It hammers out 
differences that results in the policy. If Management disagrees with 
the Union's recommendations then the policy is implemented at the 
end of sixty days. 
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Union: 
DoD: 



Union: 



DoD: 



Union: 



DoD: 
Union: 



DoD: 
Union: 
DoD (1): 



Give an example about how negotiating would work. 

I'm trying to talk about the DLRB would have to do, The DLRB 
would look to evidence provided by Management and look at what 
management has done not just a statement of fact. They would 
look at what the specifics were. 

How would ft work? Would there be policy for different Unions? 
you said something about the parties meeting and then you 

implement what you want to. Will you be meeting for national level 
DaryatninQ? 

wtth°^K e, n ar3ainin9 d ° 6Sn,t ni,e ° Ut 3 meetln 9' We «MW do it 

with all of the Unions in the room, if it makes more sense. 

In your regulations will you include as part of your definition 
objective type criteria that are graspable and litigatable? 

Yes. 

This is the slippery part of the system. What happens if 
management then issues another document that says something 
else needs to be done which violates the policy and is inconsistent 
Then the union can then go to appeal. As the case progresses 
hrough the system if it looks like Management is wrong, what 
Management can do is say we didn't violate the policy but we did 
ao the process wrong so we just go back and consult now. 

I understand. 

If we brought a charge what is the standard of proof? 

The same types of things can be put in front of the DRLB and 
Management would have to respond and then DLRB would have to 
decide the case. 



G. BARGAINING PROCESSES 



Union: 



With regard to the National Guard units, instead of every local 
having a unit in every state we put it together and tried to 
coordinate. The agency tries to listen to our unified response. It's 
not like we negotiate in every place. 
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DoD: 

Union: 

DoD: 



to the Union afterward with a signed document now trying to fight 
the removal. 

Your concerns are heard. 

Do you personally know of any excesses Tim? 

No. 



I. 



OFFICIAL TIME 



Union: 



Union: 



Union: 



There should be status quo on this topic. There's no problem with 
official time. 

On your guiding principle this is what the bargaining process Is for 
and it is consistent with the statute. You are taking this back to the 
dark ages. 

Using official time can affect resolution at the lowest level and save 
time and expenses later. 



J. ALL INCLUSIVE COMPLAINTS REVIEW 



Union: 

DoD: 
Union: 

Union: 

DoD: 

Union: 

DoD: 



We cannot talk about this because we don't know what the 
Department intends to do. 

This is just individual employee complaints. 

Our point is that it should be included and we should get it in the 
April 20 document. 

What duty is left for us to do after this system is implemented? 

We've been talking about this for last couple of days. 

Under this system we are no longer the exclusive representative in 
the appeals process. 

If the employee files a complaint and pays a fee to you and you 
don't represent them they could sue you. 
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Union: 
DoD: 



Union: 

OPM: 

Union: 

DoD: 
Union: 

OoD: 



Union: 



How will the MSPB be involved? 

The DoD appeals process will replace the MSPB. MSPB is 

aE£^ W f D0D .* tl pracesses are bein 9 streamlined. 
as far as those actions which fail under the MSPB they will go 

mere. But others will go to the new system. The appeals process 

n rS ? eve, °P^ and wHI * SiVen to you. MSPB has jurisdiction 

™f Sl a ?^ 0ur lntemal a PP ea,s P rocess °" matters currently 
covered by MSPB will override the MSPB. With certain other 
matters, those will be appealed to MSPB. 

Will OPM be rewriting the NSPS? 
We will work with DoD on rewriting this. 

M T^fcl 5 P6a,S P" 50688 at FAA has no credtoility. Did you 
look at the FAA expenences when you drafted this? 

Yes. 

12? I ! h ® re Wt l e ^ at program was implemented. Everything fell 
into a void and FAA was told to redo the program. 

^ f "?, h ° ping ? at we wl " * bui,din 9 safeguards in this system 
ma will appear fair even though it is hard to convince you of that 
Whistle blower cases will go to the Office of General Counsel! 

^1?^ Wi " ? rce peop,e t0 9° the MSPB or the EEO because 
no one will have faith in this process. "ecause 



K. MISCELLANEOUS ISSUES 



Union: 

OPM: 
DoD: 



^* of5 USC C ha p ter 71, this is not lawful, this is blanket 
waiver of the law. The legislation did not allow you to do this. 

We heard this before over the last two days. 

ih£2? na, , co,, ! ctlve bargaining agreements will stay in place until 
they are replaced with policies over time. 
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Union: 

DoD: 
Union: 



Union: 



OoO: 



OPM: 



Union: 



Union: 



Union: 



Union: 



DoD: 



The statute says in 2008 this can ail revert back where we are 
today. 

That's correct. 

Mr. Curry indicated he was asking the Union | ^ » k outeide the 
box. But what the Agency had given us is a box with no _ sides 
There are no parameters; no definitions and 1£J^£ "££ 
make recommendations with no informat«on. We are lost in space. 

Will you issue an order the first day NSPS is implemented and say 
all grievances and arbitrations are cancelled or will you put out a 
po& with micro-management policy in place? How will this 
rollover work without enormous disruption? 

We are implementing this based on a discreet organization. Those 
individuals in the NSPS construct - the local agreements will be 
replaced. There will have to be a transition period. 

For DHS some Chapter 71 language was retained. "w^Wf 
you to take a look at it. We also did implement an independent 
internal DHS board. 

You are mandated to make a modem system but it's a throwback to 
the 1920's. You should withdraw your proposals. 

I was in Vietnam and you at DoD are attempting to J^JJ 
orders. If you deal with people on a reasonabte level vol . wrtl get 
the result you desire. You are disrespecting the basic premise of 
what this country is built on. 

Don't you realize you are setting down a path that will geti major 
resistance in many forms - legal and otherwise? Werthe^ 
of national security you are on the way to making huge mistakes 
that will not be retractable easily. 

This proposal is stunning in its brazenness. it is obnoxloua.lt is 
insulting The end result will be a demoralized and disenfranchised 
workforce. 

We will go back and reflect on your comments, I don't know if we 
wffl meet again. I want to thank you for participating. It hasn t been 
easy over the last two days and we will take to heart what you said. 
It has been valuable to hear your comments. If you have any 
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additional comments, send them to us. We look forward to getting 
input and keeping the communication channels clear. 

OPM- Thank you. Thank you for your civility. Thank you for sitting until 

the end. Under all the circumstances you did a good job. 

Adjourn 
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